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What | ooms behind the door marked
is rarely acknowledged by courts and never definitiveigwaered:

what exactly is the purpose of copyright law¥hat \alues are we
protecting and why?

8 Diane L. Zimmerman

* Associate Professor, és & Clark Law School. Comments are welcome at
getrgjoemiller@gmail.com. Thanks to Lydia Loren and Toméas GéAmstegui for an
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. FOURPHOTOS AND ALAWSUIT

AProgress. o AHope. O Shepard Fairey wus
the nowfamiliar posters he created for President Bara Ob a ma 6 s
grourdbreaking 2008 presidential caaign? But Fairey used more
than words:the iconic postersnclude an image of the8enator

Obamads face stylized, l i ke the rest of t
bl ue tones. | mages of t he posters, t a
declaratory judgment compliai against the Associated Préssppear

below.

Fairey had long said he began creating the works with a photo,
found through a Googl e Raegeg begihs, as a Vvisu
with a news phagraph of Obama, grabbed from Googleges. He
wants his Obama O&6wi &eltvas hot aeart intimidat.i
howeverwhichparticular photo Fairey had used.

invigorating chatbquium in February 2008; to Christian Turner for many lively conversations; to
Mike Madson, Oskar Liivak,Bob Brauneis, and Tim Holbrook for cutting through an early
draftés clutter with sharp questions; to Graeme Dinwoodi
IP Colloquium at Kent Law School for a forceful, friendletthte; and to Jim Gibson, Bobbi
Kwall, ard Justin Hughes for a challging online symposium hosted by the University of
Ri chmond Law School 6s | nitute | | (availtblea | at Property I ns
http://blog.richmond.edu/ipi/artici&/).
** This word cloud was produced using a function availabketat/www.wordle.net/.
1 Diane leenheerZimmerman,I t 6s an Original! (?): I n Pursuit of Co
Essencg28CoLum. J.L.& ARTS 187 (2005).
2 Complaintfor Declaratory Judgment and Injunctive Ref&f 1617, Fairey v. Assdated
Press, No. 091123 (S.D.N.Y. filed Feb. 9, 2009),avaiable at http://cyberlaw.
stanford. edu/node/ 6061 (follrlokk ARead the full compl aint
3ldat Exs. B (fiObama Progresso), C (fiObama Hopeo).
4 William Booth, Street Artist Fairey Gives Obama a Line a&@, WASHINGTONPOSTCOM,
May 18, 2008, http://www.washingtonpost.comfany/artsandliving/style/features/2008/obama
poster051808/graphic.html.
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James Danziger, a former photography director for Ltbedon
Sunday Times Magazineeported his take on the mystery on ukag

19, 20009, the day before Ptngisi dent
the online magazin&he Daily BeastDanziger first described his own

curiosity about the photo Fairey redaced:

My search began | ast fall, when

were becoming the definitive visual of the campaign, and | began

asking everyone from Amanda Fai

Hughes, the editor of Photo District News, if they knew who took the
original photo. No one could seem to pin it down. Shepaitty
was on record as saying it came from ao@e Image search, but

couldndt (or wouldnodd) track it
Danziger then reported thdily posting an inquiry on his bloghe
Yearin Pctures*he had | ear ned f mmennared

Mi ke Cr ameecordingtolfCeatnér Fai reyds posters

a photo from a 2007 story dime.com¥ Danziger, diyging further,

discovered thafime.comhad miscredited the 2007 photo; eventually,
however, Danziger tracked the photo on which Grafmad relied to

Reuters photographer Jim Youhddere it is:

© 2007 Jim Young / Reuters

The story does not end there,

notthe one Fairey referenced.

5 James DanzigeiThe Obama HOPE Photo Mystery Continyd3AiLY BEAST, Jan. 19,
2009, http://lwww.thedailybeasbm/blogsandstories/200901-19/whatook-the-presidential
campaignsnostfamousphoto/full/.

6 SeeThe Year in Picturegyill the Photographer Who Todke Image This lllusgtion Is
Based on Please Stand Uphttp://pictureyear.blogspot.com/2009/01iwphotographerho-
took-imagethis.html(Jan. 14, 2009, 8:51 AM)

7 Danziger,supranote5. Cramer posted his visual explanation for his dédo on Flickr,

the photesharing web site.SeeFlickr, ObamafiHoped Souce, http://www.flickr.com/photos/

mikewebkist/319741455%0an. 14, 2009)
8 Danzigersupranote5. Young took the photo at a Senate confirmationihgald.
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Tom Gralish, a general assignment photographer for the
Philadelphia Inquirer continued thetery in a series of posts on his
blog, Scene on the Ro&d Gralish first reported that, according to
commenter Steve Simula, an Associated Press photo from 2006 was a
much c¢closer source for the Fairey posters
Reutersl® Hours lder, Gralish reported finding the precise AP photo
that Simula had ideritedd a photo credited to Mannie Garcia and to
the AP, which Garcia had taken at an April 2006 National Press Club
event about Darfu¥? Grdish also included another photo Garcia had
taken at the Press Club event, this one including actor George Clooney
seatedtothe®enat or ODb%Heedhey arej takéntfrom the
APO&s r e c enswerlagd cduntératanns against Fairey, including
the labels the AP gave them in that pleg?s:

Clooney Photo Obama Photo

News reports in early February 2009 suggested that the AP and
Fairey were talking about the legal upshot, if any, of these eVents.

9 SeeScene on the Roaditp://www.philly.com/philly/blog/ing-on-theroad/. At the time
Gralish wrote about the Fairey posters, his blog had a different URL:
http://blogs.phillynews.com/inquirer/sceneonroad/.

10 Scene on the Road Another (Better?) Obama Poster Source Photo
http://blogs.phillynews.com/inquirssceneonroad/2009/0Bw_obamashepard_fairey_source
_lhtml (Jan. 20, 20098:47 PM). Simula, like Cramer, posted his visual explanation for his
deduction on a Flickr page. See Flickr, Fairey Poster Photo Source?
http://www.flickr.com/plotos/
25105505@\07/3212113517(Jan. 20, 2009) Si mul a liast; please Wsitit. s b r i

11 Scene on the Road Found AGAINT The Poster Source Photo
http://blogsphillynews.com/inquirer/sceneonroad/2009/01/found_again_the_poster_source.html
(Jan. 21, 2009, 3:24M).

12 |d.

13 Answer 9 54, 142, Fairey v. Associated Press, NeD1A23 (S.D.N.Y. filed Mar. 11,
2009), available at http://www.ap.org/iprights/Aswer_and_Counterclaims_of_Associated_
Press.pdf.

14 National Public Radio, Fair Use or Infringement? Obama Ineagin Spat
http://www.npr.org/templates/story/story.php?storyld=100301384 (Feb. 5, 2009).
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Talks, it appears, failed: Fairey filed a declaratory judgment suit against
the AP on February 9]laging noninfringenent. On March 11, the AP

filed counterclaims. Fairey contesdithat he used, as his point of
departure for the posters, the Garcia photo containing both Obama and
Clooney!> The AP contened that Fairey used the @aa photo
containing Obama alorié. More recently, Fairey has wnceded that,

just as the AP maintained, he used the Garcia photo of Obama alone as
his rderencel’

The centr al thrust of Fairlayds noninfri
longstanding defense codified in the Copyright Rct. Internet
commentary on the ghute has also focused on the fair usetriwe 20
Il ndeed, DalynBeastgtery highlighted the cw e pltike it i

or not, Faireyds wuse of tdees ofpi cture i s
what 6s consi e rOed need friareach the sagr .uge
quest i on at all, however, i f the expression
photo is not potected by copyright.

How could that be? ATo establish infri

be proven: (1) ownership of a valid copyright, and (2) cogyof

15 Complaint,supranote2, 11 14, 18.
16 Answer,supranotel3, 11 142143, 164.
17 Motion to Amend Pleadings at 3, Fairey v. Associated Press, N010923 (S.D.N.Y. filed
Oct. 16, 2009)available atht t p: / / www. ap. or g/ i prights/ fairey.h
Amend Pl eadi ngso hyperlink) (AOn Oct oelwer 2, 2
information revealing that Plaintiffsé assertions were
mistaken about the photograph he used when his original complaint for declaratory relief was
filed on Féruary 9, 2009. After the original complaint was fil&. Fairey realized his mistake.
Instead of eknowledging that mistake, Mr. Fairey attempted to delete the electronic files he had
used in creating the illustration at issue. He also created, and delivered to his counsel for
production, new documents taake it appear as though he had used the Clooney photograph as
hisrefee nce. 0) .
18 Complaint, supra note 2, {1 4450; see alsoShepard FaireyThe AP, Obama, and
Referencing HUFFINGTON PoOST, Mar. 26, 2009, http://wwvhuffingtonpost.com/shepard
fairey/theapobamar e f er e nc i n g _ Butlthe plhotddraph is st a tditing point.
The illustrtion transforms ikesthetically in its stylization and idealization, and the poster has an
altogether different purposdan the photograph does.. My Obama poster variations of

OHOPE® and OPROGRESS® were obviously not intended to re
generate spport for Obama; the point was to capture amtlsgsize the qualities that made him a
leaderr The point of the post er oltisal stattmento MywObanme and i nspire.

poster does not compete with the intent of, or the market for themetephota ) .

19 17 U.S.C. § 107 (2006)See generallichael J. MadisonA PatternOriented Approach
to Fair Use 45WM. & MARY L. REV. 1525 (2004).

20 See e.g, Mike Madison,Fairey, Obama, and Fair UsaVIADISONIAN.net, Jan. 21, 2009,
http://madisonian.net/2009/01/21/fairepamaandfair-use/; Erick SchonfeldDnce Again, the
AP Tries to Rdefine Fair Use; Goes After Shepard Fairey for Obama Po$®IHCRUNCH,
Feb. 5, 2009, http://www.techcrunch.com/2009/02/05/aaganthe-ap-triesto-redefinefair-
usegoesaftersheparefairey-for-obamaposter/; Daniel Solove,Is the Obama Poster a
Copyight Violation?, CONCURRING OPINIONS, Feb. 5, 2009,
http://www.concurringopinions.com/
archives/2009/02/is_the_obama_po.html. | suspect | could list a great many more sogbsexa

21 Danziger,supranote5.
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constituent el ement s o f22 tArndethe wo r k that 8
conventional copyright view is that photographs areydghtablez3
due in part to how | ow copyrightds origin
What | am struck by, however, is how conttenald how uncreativd
the Garcia photos of the Press Club event are. | find therarge#o
be sure, and they seem wetimposed and clear; anyone who uses them
should, | think, credit Garcia with filg taken them. They accurately
convey a moment thatook place at the press event they record.
Photojoural i s m6 s  s$sionglistanpards floaebtless encourage just
this type of accurate, adyne, conventional presentatién. But
i or i g if coaventidhal copyright doctrine tells us these photos are
suficiently orignal to earn the strong exclusion rights that copyright
provides, so much the wosen my viewd for copyright law.
Inauguration Day events brought another, more whimsical
photographic compason. On the parade route back to the White
House, the President and the First Lady spent some of their time
walking along the route, free of the limousine cocoon. Doug Mills, a
New York Timephotographer, snapped a cheerful photo of the Obamas
as they walked in the parade. Hendrik IHleerg, a seniordstor at the
New Yorketmmagaz i n e , recal |l ed ilarityeéo adbthérl s phot od6s
photd this one, an album cover froforty-six years earlier. Happily
for Hertzberg, and his blog readers, both the album cover image and the
Mills photo were readily availde online. Her e i s Hertzbergds bl
entry from Janary 22, 200%:

22 FeistPubl 6ns, Il nc. v. Rural Tel. Serv. Co., 499 U.S. 34
copier was not liable for copyright infringement because thenial it copied a set of white
pages phone number listirigslid not meet the constitutionalhequired minimumlevel of
origindity).

23 Ets-Hokin v. Skyy Spirits, Inc., 225 F.3d 1068, 1673 (9th Cir. 2000); Rogers v. Koons,
960 F.2d 301, 3067 (2d Cir. 1992); SHL Imaging, Inc. v. Artisan House, Inc., 117 F. Supp. 2d
301, 30611 (S.D.N.Y. 2000)see alsdl MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON
COPYRIGHT § 2.08(E)(1), at 2.29 (2009) [A] ny (or. .. almost any) photograph may claim the
necessary originality to support a copyright merely by
choice of subject matterngle of photograph, lighting, and determination of thecise time
when the pbtograph is to be take ) .

24 SeeEtsHokin, 225 F. 3 do awdrconie@hé pres(niptio ddlidity, defendants
must demonstrate why the photographs are not copyrightablés they have failed to do,
primarily because the degree of originality required for copyrightability ismaild ) Rogers
960 F. 2 dutaht quanfty of driginality that need be shown isdes® only a dash of it
will do.0 ) .

25 See e.g, BRIAN HORTON, THE ASSOCIATED PRESS PHOTOJOURNALISM STYLEBOOK
(1990); MARTIN KEENE, PRACTICAL PHOTOJOURNALISM A PROFESSIONAL GUIDE (2d ed.
1995); KENNETH KOBRE, PHOTOJOLRNALISM: THE PROFESSIONAL®APPROACH(2d ed. 1991).

26 SeeHenrik Hertzberg,Positively Pensylvania AvenueNEwW YORKER, Jan. 22, 2009
available at http://www.newyorker.com/online/blogs/hendrikhertzberg/2009/01/positively
penn.html.
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JANUARY 22, 2009
POSITIVELY PENNSYLVANIA AVENUE
; ‘ B . .
808 ¥

(Left: Bob Dylan and Suze Rotolo, photographed in 1963 by Don Hunstein/CBS;
right: Barack and Michelle Obama, photographed in 2009 by Doug Mills/The New
York Times)

KEYWORDS Barack Obama; Bob Dylan; Freewheelin'; Michelle Obama; Suze Rotolo;
photographs; the Obama.

POSTED BY HENDRIK HERTZBERG IN OBAMA

I cannot help but wonder: Did Doug Mills ever see the Dylan
album cover? If he did, was he copying the photo of Dylan when he
snapped the photo of the Obamas? Indeed, if Métsseenthe dbum
cover, how could he prove kea s oofying it when he took that photo
of the Obamas? The mind reels.

II. A HIGHER THRESHOLD

[1]t goes a bit far to deny that genius ever exigistists do, at times,
exceed conwvdions, and new things oasionally arise. Yet, the
point here is that copéyright law does not require genius as the
foundation for protetion.?’

With greater rights come more stringent requirements haiming
the rights?®

Copyright is everywhere. So is infringement. Indeed,are an
Ai nfri nge Aeavdred m a billowing white goo of cppght

27 David Nimmer,Copyright in the Dead Sea Scrolls: Autkbip and Originality 38 Hous.
L. Rev. 1, 185 (2001).
28 John F. Duffy,Inventing Invention: A Case Study of Legaidvation 86 TEX. L. REv. 1,
10 (2007).
29 John Tehranianinfringement Nation: Copyright Reform and the Law/Norm G2{07
UTAHL.REV.537, 543 (fiwWe are, techetealtl yeekpldbageng, 0a; nati on
Tim Wu, Tolerated Use31CoLum. J.L.& ARTS617, 617 (2008] @opyrighted works are today
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entanglements® Are we well served, today, by the contienal views!
t hat copyr i g lhnalityshresholdis dargmely lpw? oThe g
antebellum federal courts appeat,least on oasion, to have viewed
copyrightodés <creativit yenttlaw¥ dnstthsol d as akin
essay, | urge we return to something closer to that staféaosa

Copyright did not always permeate our daily lives sadhghly.
Copyright 0 srrent sweep results from at least three decades of
significant expansion along both legal and technological usioas, as
a number of scholars have described in dé&taiCopyright laws now
seem designed to catch up as muxpressive material as psible, no
matter how trivial or pedestrian: copyright attaches at the moment
Aori gi nal o fiekipanetangibleanedium of eXpressidn,
without any need to first comply with a noticequirement or other
formality.3> The legal wrong at the he of copyrigh® unauthorized
copying is easier to prove than one might imagingiconscious

used in many ways they once were nonsistingofThere is a giant
millions of usages that do not falltina clear category but are ofterfringing. These usages run
the gauntlet, from powerpoint presentations, personal web sites, social kiety&tes, church
services, and much okknwiwki p e dfoanotscngteadp ©g¢nt t o wel l
30 Jessica Litman Billowing White Gop31CoLuM.J.L.& ARTS58 7, 596 (2008) (fABounded
copyright rights have flowed out all over the place like so much frozen yogurt until the terrain is
completely coered bybillowing white goo. What used to be five or sixsdrete exclusive rights
is morphing into an alpurpose geeral use right, and our understanding of copyright is evolving
into the view that any use of a copyrighted work that is not aiggtby the copyright owner or
the statuteisnf r i ngement . 0) .
31 Seee.g, Yurman Designs, Inc. v. PAJ, Inc., 262 F.3d 101, 109 (2d Cir. 2001).
32 CompareJollie v. Jacque, 13 F. Cas. 910, 913 (C.C.S.D.N.Y. 1850) (No. 7437) (Nelson, J.)
( The original air requires genius for its construction; but a mere mechaniasia, it is said,
can make the adaptation or aosg@mrimento )wijth Hotchkiss v. Greenwood, 52 U.S. (11 How.)
248, 267 (18 5[0]hlesq noeelingeouity andlskil) ipglyifig the old method of
fastening the shank and the knob were required inatiigication of it to the clay or porcelain
knob than were msessed by an ordinary mechanaj@ainted with the business, there was an
absence of that degree of skill and ingenuity which constitutenteselements of every
inventiono ) See alsdrhe TradeMar k Cases, 100 U. sS. 82, 94 (1879) (statin
requiredodo to earn protecti on bywightablefwdtings)pat ent abl e i nven
Bullinger v. Mackey, 4 F. Cas. 649, 653 (C.C.E.D.N.Y. 1879) (No. 2,127) (stating that @fplain
asserting copyrightinaop i | at i onds ar r amg eakeitpgear that histbadke r i a | f
exhibits a substantially new and original system of arranging material of thaictgra which
system was his owmventiono ) .
33 In addition to Tehramin,supranote29; Wu, supranote29; and Litmansupranote30; see
JAMES BOYLE, THE PUBLIC DOMAIN: ENCLOSING THE COMMONS OF THE MIND (2008),
especially chapter INEIL WEINSTOCK NETANEL, COPYRIGHTG PARADOX (2008), especially
chapter 4; and Jessicatonan,Lawful Personal UseB5TEX. L. REv. 1871 (2007).
34 17 U.S.C8 102(a) (2006).
35pDavid Nimmer lucidly details this eciopansive r
[that] applies equally to works of 6high aut h
aut hor s hi pnmér&opPightin tthe Ddad Sea SdslAuthorship and Originality38
Hous L. Rev. 1, 177, 177985 (2001) (using a series of éetoped pyramid figures to canvass
copyr i ght 6s expansive scope).
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copying is actionablé and ubiquitous network connectivity can make
it easier than ever to shéwelying on the fact of widespread
disseminatioffd that an accusednifringer had ecess to a given
copyrighted worlké8 Indeed, technological change is as much a part of
copyr i ght 6s conquest of d-aosticomputersf e as any |
(with word processing, -mail, photo, music, drawing, and browsing
applications) linked to a global, higlspeed communications network
routinely transform us into gushing oomht and infringement
fountains3?
Numerous scholars have proposed legal changes to restrain, or
better maa g e , C 0 p y-daungny scope. Somevhaveoposel
new approaches to copyrightoés infringemen
tighten or retfioadu ssitnh d¥df@ersengitizeza nqui ry;
the fair use inquiry to key incentives and market ¢comals! trim the

36 Three Boys Music Corp. v. Bolton, 212 F.3d 477,-883(9th Cir. 2000)ABKCO Music,
Inc. v. Harisongs Music, Ltd. 722 F.2d 988, 9988 (2d Cir. 1983); Fred Fisher, Inc. v.
Dillingham, 298 F. 145, 1448 (S.D.N.Y. 1924) (Hand, L.). For a spirited analysis of the
unconscious copying doctrine, see Christopher Bretigefa Note, i Do e s That Sound
Fami | i ar ?20: Creatorsd Li abinflinggmegnt 61 ¥aND. URREVONSsci ous Copyri gt
1903 (2008).
37 See e.g, Boi sson v. Bani an, Ltd., AedsB3mayfbe3d 262, 270 (2d
established directly or inferred from the fact that a work was widéseminated or that a party
had a reasonable possibility of viewing the prior warkThree Boys Musjc212 F.3d at 482
( @ircumstantial evidence of reasonable access is proven in one of two ways: (1) a particular
chain of events is edifished ltweent he pl ai nti ff6s work and the defendantds
(such as through dealings with a publisher or recordpca ny ) , or (2) the plaintiffds w
been widely disseminated) .
38 SeeAnn Bartow,Copyrights and Creative Copying U. OTTAWA L. & TECH. J.75, 8384
(200304) (A[ T] he interests of creative pemguse are somewhat
flow of information facilitated by the internet. This is because if access to a work is proven or
demonstrably likely, the degree of similarity uag@d to constitute copyrighinfringement is
lessened, and the internet often providesléxeent access. 0) .
39 SeeJames GibsonOnce and Future CopyrighB1 NOTRE DAME L. Rev. 167, 21415
( 2 00 %Tlhe dveéryday use of computer technology routinely Itesin unauthorized
reproduction, adaptation, distribution, performance, and display of digitizetermio Several
courts have held, forxa mp | e, that |l oading a program or file into a
memory constutes copying for the purposes ofpgoight law. . .. Under these holdings, every
time a copyrighted work is so much as viewed on a computer screen, the vieweritheedbhe
permission of the copyright holder or the protection of a privilegeven if the disk or file from
whichtheimag i s summoned was made with thewfulyopyri ght owner6s
purchased. Even if RAM copies do not implicateysop ght 6 s excl usive rights, a host
common computer activity does, from forvemg e-mail, backing up data, and printirsghard
copy of an online document to cachingduently accessed files, cataloging Internet sites, and
webcasting oond®d@othmoasessdlsBoviEs stupeathgte)33, at 51;JESSICA
LITMAN, DIGITAL COPYRIGHT 178 (2001).
40 SeeBartow,supranote38, at 92102;Lydia Pallas LorenThe Popeds Qiogpyri ght? Alig
Incentives With Reality By Using Creative Motivation to Shapey@pp Protection 69 LA. L.
Rev. 1, 3638 (2008).
41 SeeChristina BohannarGopyright Harm, Foreseeability, and Fair Us85WASH. U. L.R.
969 (2007); Justin HughesCopyright and Incomplete Historiographies: Of Piracy,
Propetization, and Thomas Jefferson9 S. CAL. L. Rev. 993, 107682 (2006); Lorensupra
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copyright owner Opeparatiogdf derivative wordsnt r ol t he
or profoundly restructure copyright as amfair competition egime?3
These proposals, with their enforcement focus, do not reduce the sheer
number of copyrighted works. Other scholars tackle the question at the
front end, proposing that weestore famalities that would forestall
copyright rights from attaching in the first platepr develop an
explicit, minmums i ze principle that d%efines a cop
the statutory unit of protHon.*¢ Still other® most rotably, the
Creative Commons project and the Free Sof
Public Licensé create tools that enable authors to signal clearly to
others that they have a more modest set of enforcement intentions than
copyright ovderdef aul ts pr
It is interesting, however, that no one has explored in deseigu
c opyr i gh sidesquamenmoriginadity?® as a policy lever with
which to slow the accumation of copyrighted works by raising the
originality hurdle. This gap in copyright commentasyall the more
curious because, even dvettugupwdrche Supr eme C
on or i gconstautional nyindmaim in Feist Publi@tions, Inc. v.
Rural Telephone Service Cgreasserting a creativity component to

note 40, at 3840; Gideon Parchomovsky & Kevin A. Garhan, Fair Use Harbors 93 VA. L.
REv. 1483 (2007) Wu, supranote29, at 63033.

42 Seelydia Pallas LorenThe ChangingNature of Derivative Works in the Face of New
Technobgies 4 J.SVALL & EMERGINGBUS. L. 57, 7692 (2000); Wusupranote29, at 63033.

43 Jessica LitmanRevising Copyright Law for the Information Agés OR. L. REv. 19, 41
(1996) ( pecastipgocepyrighgy as fam exclusive right ohgne r ci al exploitation, 0 s
t hat Al mlaking money (or trying to) from someone el
infringement, as would large scale irfiegence with the copyrigt hol dersd opportunities to
so00) ; S a r @opyKght asSTradedRlegation, 155U. PA. L. Rev. 899, 92742 (2007). In
a sense, Professor Bohannandés fAcopyright harmo approact
competition spirit as wellSeeBohannansupranote4l.

44 SeeGibson, supra note 39, at 22129; Chris SprigmanReform(Aliz)ing Copyright57
STAN. L. REV. 485 (2004).

45 Justin HughesSize Matters (or Should) in Cafight Law, 74 FORDHAM L. Rev. 575
(2005).

46 17 U.S.C. § 102(a) (2006).

47 On the Creative Commons, sBeYLE, supranote 33, at ch. 8 (describing the Creative
Commons project). Boyle was a founding member of the Cre@bramons and was on the
board until  Aprii  2009. Id. at ix; James Boyl® CC  Network,
https://creativecommons.net/jdaboyfast visited Oct. 11, 2009)On the General Publicitense,
and free and open source software more 1gdige seeY OCHAI BENKLER, THE WEALTH OF
NETWORKS HOW SOCIAL PRODUCTION TRANSFORMSMARKETS AND FREEDOM ch. 3 (2006).

uc
s e

48Statements of originalityds ompleseeledn®Rt us are | egion.

Yankwich, Originality in the Law of Intellectual Property (Its Maiag from aLegal and Liteary

Standpoint)y 11 F. R. D. 457, 457 (1951): Al O]l riginality is at

rights of the author. It is the measure and boundary ¢

Judicial Center biography, Judge Yankwichved as a U.S. Birict Court judge from 1935 to
1975. SeeFED. JupICIAL CTR., JUDGES OF THEU.S. COURTS http://www.fijc.gov/serviet/
tGetInfo?jid=267(last visited Sept. 14, 2009)
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originality),*® many courts contiue to treat thestatutory originality
requirement as etidedly low>® The two need not be the same, and
there is certainly ample room to hoist statutory oridiney 6 s cr eati vi ty
requirement hiber.
Perhaps a fog remains of the widespreadHgist belief that
originality meant only the absence of copying from andtherAs
Professor Litman showed, when oniglity meansonly i n o t copi ed
from someone else,o0o it is difficult to ta
expect it to mark the copyrightability bounglacrisply?2 [Tfhe very
act of authorship inany medium is more akin to tralation and
recombination than it is to creating Aphrodite from the foam of the
s e &8.This preFeistf og can obscure thlietyaea that o
also demands creativity tlweurts can (if appropriate) construe statutory
originality to requiremore creativity>* even as the constitutionally
necessary creativitymi mum r exbaiemse [fye | ow. 0
Perhaps, in addition, wejlistified alarm at the prospect of a
judicially imposed aesthetic orthodoxy which Justice Holmes
deployed to such powerful effect in th8leistein v. Donaldson

49 |In Feist Publications, Inc. v. Rural Telephone Service, @89 U.S.340 (1991), the
Supreme Court pruned off the line of circuit court cases holding thatthe @onstbt n 6s or i gi nal i ty
requirement containedoc r eat i vity component: AOriginal, as the term |
only that the work wasndependently créad by the author (as opposed to copied from other
works), and that it possesses at least some minimal degree of creatilityat 345 (enphasis

added).

50 See e.g, Situation Mgmt. Sys., Inc. v. ASP Consulting LLC, 560 F.3d 53, 60 (1st Cir.

2009)e (dirTihgi nal ity requirement f or Assesgmgnt i g ht i's not par
Techs. of WI , LLC v. WI REdat a, Il nc., Wdgo F.3d 640, 643 (
law unlike patent law does not require subttd origindi t y EtsHpkin v. Skyy Spirits, Inc.,

225 F.3d 1068, 1073 (9th Cir. 2000) (sidhe essence of <co

creative exprssion. Given the low threshold for originality under the Copyright Act, as well as
the longstanding and cosgnt bodyof case law holding that photographs generaltis§athis
minimal stadard, we conclude that EKo ki n6s product shots of the Skyy wvodl
original works of authorship entitled to gopi g ht p r, GGCelnfd. Seovs. .v.0Maclean
Hunter Mktt Repor t s, 44 F.3d 61, 66 (2d Cir. 1994) (Leval, J.
Cour t 0 s Feistwhsinat ¢o erieat a high barrier of originality regment. It was rather to
specify, rejeting the strain of lower court rulings that soughttobas¢est i on on t he O6sweat of
t he br cemediginalityastessential to protection of authorship, and that the protection
af forded extends only to those original el ements. 0) .
51 Seee.g, 1 PAUL GOLDSTEIN, COPYRIGHT. PRINCIPLES LAW AND PRACTICE § 2.21, at 62
(1989) rhosesal copypght protection, a work is original if, and to the extent that, it has
not been copi ed f sswarlitnaanihé Public DomaBYERarY L0J)965, J e
1000 (1990) (ACopyr i gh origisalityt ih quieesnoadebt.d It requiges i r e me n't of
neither newness nor creativity, but merelyatrée on wi t hout any copying. o).
52 Litman, supranote51, at 975, 100a.2.

53 |d. at 966.

54 Cf. 1 WILLIAM F.PATRY, PATRY ON COPYRIGHT §2:8,at21 5 (2008) (fACritical el ement
of the statute are of the delegating type. These include the meaning of6 or i gi nal wor k of
au h or snii7 LhHC. § 102(dp).

S5Fei st Publ dns, | n,c499 WS 34ReM6 @9919eE aldoid( BEEVvego.

a slight amount will suffice. The vast mejy of works make the grade quite easily, as they
possesssomeaei ve spark, oO6no mat tioews 6h oimt cmiugdhet, bheu.mb)l.e or obv
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Litographing Co. circus poster ca8® deters us from exploring
whether we should demand more creativity as a itiondfor cogyright
protection. It make little sense to ewider demanding more creativity
when we shouldnét be measuring it, or com
to another 6s, at al | .sheticTlihegrawing di ci ar yo6s f |
endures/ and some would chase out all mefiece to creatity as a
needless temptation to sutjgism.>8
But why assume that the only alternative to a minimalisitiuiey
inquiry is a difling aesthetic orthodoxy?Especially given that patent
| awbds cr e atdinenobvigusnest risdranted dsdhe degree
of departure from ortbdoxy, i.e., what would have been obvious to the
person having ordinary skill in the pertinent art at the time the invention
was made® If we goproach creativitynota s fit he degree to whi ch
t o

work shows goodi ., my) teaatkbeon astfithe degree
this work moves away from conmonal expresion for this genre at
the time the author authors iit,0 a deman

undermineaesthetic ortbdoxy, not support it.
Whatever the reason for it, the appareaglact of elevating the
minimum originality statutorily required as a means to stem the
copyright flood ends with thidArticle. | do not suggest that the
liter at ur e | acks for robust di scussions o
requirement, mcluding its creatiity component; there are maflyand

56 Bleistein v. Donaldson Lithographing Co., 188 UZ39, 25152 (1903). Professor
Gorman <call ed Hol mesd aest hRidsieini [noophrtke mocer i mi nati on princ
enduing observations in all of copyrightdRobert A. GormanCopyright Courts and Aesthetic
Judgments: Abuse or Nessty?, 25CoLuM. J.L.& ARTS1, 1 (2001).

57 SeeSituation Mgmt. Sys., Inc. v. ASP Consulting LLC, 560 F.3d 53, 60 (1st Cir. 2009)
(A[ A] workds entitlement gg@ncoipyraght wapyotupohi thmedeceosrh
subjective assess mgButklew\ Hawkins, AshrBapid & Co.e32903dt h. 0
923, 929 (7th Cir. 2003) (Ro e r , J.) (AThat wundemandisfiedgin [ ori gi nal ity] r e
this case; any more demanding requirement would be burdensome to enforce and would involve
judgesinmakip aesthetic judgments, whi c h sglire,dnc.j udges a
V. Ringer, 591 F.2d 796, 805 (D.C. Cir. 1978) (
authorizes the Copyright Office or the federal judiciary to serve adseeslof national taste.
These officials have no paular competence to assess the merits of one genre of art relative to
another. And to allow them to assume such authority would be to riskystigitthe creativity
and originality the copyright laws were egpsly designed to encaug e . 0 ) .

58 SeeRuss VerSteegQriginality and Creativity in Copyright Lawin 1 INTELLECTUAL
PROPERTY AND INFORMATION WEALTH: ISSUES ANDPRACTICES IN THE DIGITAL AGE 1, 20
(Peter K. Y WPreferably, ,the fe@efal? judicigrwiill completely drop the term
6crveayd from its copyright vocabulary and replace it wit
var i a.t.i dhisdnterpretation is essential to avoid the uncertainty and chaos that will
continue if federal judgeersist in inventing their own vague, subjective, and amorphous
defint i ons wftoyhdr eat i

59 35 U.S.C. § 103 (2006).

60 See generallkKk SR I nt 61 Co. 550.U.ST298(2007) @nwaliddtimycan ,
adjustable gas pedal patent on the groundthigatlaimed invention would have been obvious).

61 See,e.g, Howard B. AbramsQriginality and Creativity in Copyright Laws5 LAW &
CONTEMP. PrROBS 3 (1992); Robert BrauneisThe Transformation of Originality in the

re compe
ANeither
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each has taught me a great deal. What existing commentary has yet to
explore, and what | explore here, is the way we can draw temtpa

| awbd s icusnese teqpemend with its focus on departure from
conventional wisdm as the mark of a protectable inven&icio
dissolve the sterile dichotomy between n&zal abdication and
orthodox aesthetics that Holmes posedieistein.52 Specifically, we

can focus copyright ptection on encouraging those whgperiment

ProgressiveEra Debate over Copyrighin News(George Washington Univ. Law Sch. Pub. Law
& Legal Theory, Working Paper No. 463, 2008yailable athttp://ssrn.com/abstract=1365366;
Alan L. Durham,The Random Muse: Authorship and IndetermindeyWm. & MARY L. REV.
569 (2002); Goman,supranote56; Jeffrey L. HarrisonRationalizing the Allocative/Distributive
Relationship in Copyright32HOFSTRAL. REV. 853 (2004); Paul J. HealReviving the Rhetoric
of the Public Interest: Choir Directors, Copy Machines)d New Arangements of Public
Domain Musi¢ 46 DUKE L.J. 241 (1996) [hereinafteHeald, Reviving the Rhetorjg Paul J.
Heald, The Vices of Originality 1991 Sup. CT. Rev. 143 [hereinafter HealdViceg; Justin
Hughes,The Personality Interest of Artistésd Inventors in Intdlectual Property 16 CARDOZO
ARTS& ENT. L.J. 81 (1998); Peter JasZipward a Theory of Copyright: The Metarpboses of
fi Athorshipo 1991 DUKE L.J. 455; Dane E. Johnsoftatute of Annémals: Should Copyright
Protect Sentient Nontman Creators? 15 ANIMAL L. 15, 2934 (2008); Roberta Rosenthal
Kwall, Inspiration and Innovation: Thentrinsic Dimension of the Artistic SQu81 NOTREDAME
L. Rev. 1945, 1998002 (2006) [hereinafter Kwalllnspiration and Innovatioh Roberta
Rosenthh Kwall, Originality in Context 44 Hous. L. Rev. 871 (2007) [hereiafter Kwall,
Originality in Contex]; Douglas Lichtman,Copyright as a Rule of Evidencg2 DUKE L.J. 683
(2003); Mchael D. Murray,Copyright, Originality, and the End of th&cénes a Feg and
Merger Datrines for Visual Works58 BAYLOR L. REv. 779 (2006); Nimmersupra note 35;
Dale P. OlsonCopyright Origindity, 48 Mo. L. Rev. 29 (1983); Gideon Paromovsky & Alex
Stein, Originality, 95 VA. L. Rev. (forthcoming Oct. 2009); Peela SamuelsoriThe Originality
Standard for Literary Works Under U.S. Goight Law, 42 Am. J. COMP. L. SUPP. 393 (1994);
David E. Shipley;Thin But Not Anorexic: Copyright Pratgon for Compilations and Other Fact
Works 15 J. INTELL. PROP. L. 91 (2007); Russ VerStee®ethinking Orignality, 34 WM. &
MARY L. Rev. 801 (1993); Mary Campbell WojcikThe Antithesis of Originality: Bridgeman,
Image licensors, and the Public DomaiB0 HASTINGS CoMM. & ENT. L.J. 257 (2008); Alfed
C. Yen,The Lejacy ofFeist Consequences of the Weak Connection Between Copyright and the
Economics of Public Good52 OHIO ST. L.J. 1343 (1991); Zimmermarsupranote 1.
62 Littrell argues that the courts should impose a higher originality standyen Littrell,
Note, Toward a Stricter Originality Standard for Copyright La43 B.C. L. REv. 193 (2001).
The only dfirmative statement he offers ftwow to raise the originality standard is as follows:
AJudges, t hen, s h gmdtishmi e mpt 0 gi a &kt 285 tMoreosep s a 0
the piece doesnotaogli ze copyrightos origeésnality to patentds nonob
In a preFeistpiece, Professor Wilegoesanalogize originality to nonobviousness, and in a
provocative way. John Shepard Wy Jr., Copyright at the School of Patefi8U. CHI. L. Rev.
119 (1991). Though | agree with Wiley that exploring the comparison has great value, | differ
with him on key partiglars. First, he urges that trial testimony about originality focus on the
guestion of the adequacy of the incentive to create with, or without, copyrighait 14849.
This is senible, he cotends, because the core quesibo ne of i ncenti ves: ACopyright ¢
then, should define as oifgl any work whose creation ngges enough effort to deter the
creative act absent t heldaolgdy rSecgnd, thé® argues xhatlthe si ve pr omi se. 0
accused infringer, not the copyright plaintiff, should bear the burden of proof on thte e
originality, id. at 151, ad , rel atedl vy, t hat ..0 @bout thair cllitysto s houl d be modest
secondgguess an aut homeadtse wwiltlhonugtn etstse tipbratotbd. $ e o f copyright,
cannot square his concl usi on feiswwHeisthothexpresslySupr eme Court 6s
condemns an efforfocused approach to originality and puts the burden to provénalily on
the infringng plaintift. Fei st Publ 6ns, | n¢499 W.S. 34R35354,1361T e | . Ser v. Co.
(1991)
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with expession to push against, and even break past, the norms and
conventions of routinex@ression that dominate a given genre at a given
time. Such a focus for copyright makes sense within ouitawifin
framework, given that morthodox creative expressiom$ greater need
of protection against purely inasiive copying: when it sparks a strong
positive response from the publicpaonventional expression makes a
highly salient, attractive target for padry imitation. We also receive
a greater benefit frominducing nvegment in unconventional
expression: Gch expression does more to advance knowledge and
learning than does pedestrian, camien-bound &pression.
It is a good time for copyright to tak
nonobviousness doctrine. Juwo years ago, ilKSR International Co.
v. Teleflex, Ing the Sypreme Court fundamentally egamined the
workings of the nonobwusness inquiry for the first time since 19%96.
Exploring KSR alongsideFeist proves fruitful. First, | cosider the
basicjustification for hoisting originality to a moreechanding level.
The dynamic is straightforward:he stronger the exadion right, the
harder it should be to obtain. Copyright has grown stronger, and should
be harder to obtain. Secondgtount key yidicial events in the history
of copyrightdéds demand for creativity as
including its sharp downturn iBleistein Bleisteird s n aAtdreédBelli n
& Co. v. Catalda Fine Arts, In€®and creati viFdisyds revi val
Third, | tum to two key judc i a | events in the history of
demand for creativity as a condition of protection: the creation of the
nonobviousnessequirement in 1851 (and its striking similarity to
copyrightdat r i ne of the day) ,ewa mdSRt he requi rem
Finally, 1 consider how a patentns pi r ed approach t o copy
creativity requiremerd one bcused on the degree to which the work in
guestion dparts from the prevailing conventions of its f@rallows
one to @mand more creatity without ushering in a stifling orthodoxy.
This gproach also provides a common themadtground for seemingly
disparate exclusions from copyright coverage, sucts@nes a faire
convaitional musical arrangements; destly varied drivative works;
and works inwhich, to paraphrase thdatthew Bender & Co. v. West
Publishing Co. court reports cas®, faithful depiction of an item
ext ernal to the woxkessivevaluéhe wor kds centr al

63 550 U.S. 398 (2007).

64 |n the October 185 Term, the Court decided two nonobviousness c&se® v. Johston,
425 U.S. 219 (1976), arfskkraida v. Ag Pro, Inc.425 U.S. 273 (1976).

65 191 F.2d 99 (2d Cir. 1951).

66 158 F.3d 674, 688 (2d Cir. 1998).

67 SeeMeshwerks, Inc. v. Tgota Motor Saled).S.A., Inc., 528 F.3d 1258, 128 (10th
Cir. 2008)
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A. Stronger Exclusion Rights Need Higher Thresholds

Both originality (in copyright) and nonobviousness (in patent) are
creativity thresholds. Each serves the same basic function, from the
perspective of designing an innovation incentive system based on
awarding exclusion rights. By deciding how to award exclusion rights
we (a) establish the outcomes we prefer, and (b) avoid the
categorization errors we disfavor, while also (c) preserving avase
of raw nmeterials on which additional creative projects can draw. The
creativity threshold is a key lever for focusing exds on peferred
outcomes and avoiding the more socially costly categorization error.

We can see the <creativity | ever 0s r ol
consider the gap that may exist in answering the companion questions:
Is, in truth, an exclusion righteededo get creatiorhere?, and, b an
exclusion rightawardedhere? Creating a tweway table that links these
guestions, we see there are two hits (true positives arafivesy) and
two misses (false positives and negatives). Common sense suggests we
should award exclusion rights using standards that achieve an
acceptable ratio of hits to misses.

Is an exclusion right

ion?
Which error is worse? neededo get cretion?

YES NO
. YES True positive False pogive
Is an exclusion
rightawarded NO False negative True negtive

The balance of errors matters, too. (Hence the question posed in

my tableds upper |l eft corner.) I f fal se
than false positives, for example, we should grant exclusion rights
relatively freely. What theatb | e doesnodt tell us, of cou

error is more socially costly false negatives (denying arxatusion

right where it is actually needed to incent creation) or false positives

(granting an exclusion right where it is not actually needed to incent

creationp in a given set of conditions. For exampletepa t | awb s
strongexclusion right, which does not require proof of copying (or even

awareness of the patent), could function as anteoproductive tax on

those who solve practical problems by cami@al means without

having learned aithing from awouldb e ¢l ai mant 6s i nvention.
prevents that from happening is a highatkaty threshold for patent
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law that denies anxelusion right where the claimed invention reflects
merely the conugtional, pedictable means for solving a finlem %8

The more costly error in a given regime can, moreover, flip over
time. Cogr i ght 6s recent conquest of
technological change, when combined with widespreaess to low
cost meandor producing and globally disseminating atree works,
makes the social cost of wrongful grants significantly higher than it was
even thirty years ag®. That change invites the gamen: Should we

daily I

raise the statutory originality standard higher, abbve e fextr emel y

| owo creat i virdisiequresai mum t hat
Assume, for the wment, we can find a way to determine whether

a work embodies more than a bare modicum of creatwithout

converting copyright into an elite taste code. Is it advisable sodas

a matter of fitting means to ends? It seems quite fibuto think so.

Inthe AnglecAmer i can t r ad ipgrdachno&hese matters, i t ar i an

intellectual property rightso-exclude educe access today in the hope
of more products of the mindomorrow. In addition, because
tomorrowds <creations are built,
creations, perfect exasion would block too much of the work of others
and thus be seliefeating. (Put raother way, behind the veil of
ignorance aboutvhether we will be net creators or net cansts of
products of the mind, we would choose {dssnperfect control.) A
key sign that we embrace lesmnperfect control is the settled idea
that society gemally should demand more pronounced creativs ac
exchange for strongerxelusion rights (or, contrariwise, demand less

pronounced creative acts in exchange for weaker exclusion rights).

Copyright has movedotvard the strongerights pole, as it becomes
technologically easier both to generate cagyed material and to
(unconsciously) Acopyo it An
demand seems due.

Many have noted the strength/justification link.Professor
Goldstein, from his vatage point in 1988 pre-Feist preweb, pre
ubiquitouslaptops, andore-high-speedconnectivity expressly linked
c o p y r lovwehotighhality standard (defined merely as the absence of
copyi ng) t o less powerfulexdiusi@nsights. According to
Goldstein:

One purpose of copyright is to encourage the produafothe

widest possible variety of literary, musical and artistic esgiom.

The originality requirement helps to achieve this purpose by

allowing protection for works that differ only minimally fromrker

68 See Joseph Scott Miller,Nonobviousness: Looking Back and Looking Aheiad?2
INTELLECTUAL PROPERTY ANDINFORMATION WEALTH: ISSUES ANDPRACTICES IN THEDIGITAL
AGE, supranote58, at 1, 23.

69 See supraotes 2535 and accompanying text.

i n part,

upward

a
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wor ks. Copyright isthusfaslessexactngnal ity standar
t han patent | awbds counterpart standards
nonobviosness. ... The aim of copyright law is to direct

investment toward the prodion of abundant information, while the

aim of patent law is to direct investment &ng the production of

efficient information. The relatively lax origiligy standard aims at

the first object, whi | e patent | awbs nove

requirements aim at thecemd /0

Similarly, Professor Olson, from a stéharlier vantage point in
1983, called out the same ag@bnship between lower creativity
threshold and lesser exclusion power:

Copyright is a severely limited form of protection. This is not to

say that a copight cannot be valuable, but what is protected by

copyright is sufftiently narrow that in assessing the originality

standards to be applied in determining whether copyright should be
granted it is important not to lose sight of the nature ofyiigipt
protection. The limited nature of copyright protection also requires

an emphatic rejection of any comparison with patents, either in the

standards to bepplied in protecting works in which copyright is

claimed or in identifying thegrameters of copyright pratgon.’?

Todayd more thanwenty-five years lated copyright is ndonger
the Anarrowo excl usi ©@mpansongdhgatenDl son descri
| a w dnsbvigusness standard no longer seems out of place.

Patent law commentary makes the same strength/justification link.
In his illuminating study of the nonobviousness doceki 6 story,h i
Professor Duffy examines the exclusion/threshold relationship at some
length. Patent law forbidsproducing the claimed inm&on without
regard to independent creation (or not); and it protects the claimed
practcal idea across differingngbodiments of that idea, not merely a
particular expression of the idea. The relative power of tkatusion
right highlights the need to take special painsesenve it for instances
where the advance it protects would not have happened but for the
promised right to exclude, i.e., to avoid wgbal grants more avidly
than wromgful denials. As Duffy explains:

The differences in scope of patents and copyrights have long
been thought to justify requiring very different levels of creativity to

obtain therights. Because patentsepiude more than just copying,

patent law has always required novelty as a substantial element of

the cretive standard that must be met.. The broader scope of

patent rights may also seem to provide an easy justificatiothéo

nonobviousness doctrine.  The intuition is that compared to

copyrights, patent rights place much greater restrictions on the
freedom of others, and thus, more Bmdinded from the inventor

70 1 GOLDSTEIN, supranote51, § 2.2.1, at 654.
71 Olson supranote61, at 34.
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than from the author. With greater rights come more stringen

requirements for obtaining the rights. This justification suggests that

if patent law granted narrower rights and allowed independent

creation as a defense, the standard of creativity conkibde be set

lower.’2
In our own time, it is copyright thatals grown stronger over time, not
patent law that has grown weaker.

| concede thatin theory, copyright prohibits only the copying of a
protected work, not the independent creawdrthe same or a similar
work. But the unconscious copying doctrine, conga with
widespread access to pervasive, networked content Has/ad out the
independent creation defer’SeThe ease with which we canrggzate
conventional expression only compounds thewesich power of readily
proved access and the theory of uncomss coging. Nor is it much of
an answer to say that the high cost of dtiign keeps the worst
erroneous (or predatory) infringement claims at bay. Expression
deterred by (perhaps unfounded) worry over wfoh claims, and
sabefrattling letters fromlawyers, fly under the radar.

Doctrinal and technological changes thus point toward a higher
creativity threshold for copyright. Assuming we can both hoist
originality and avoid a deening aesthetics code, we should use party
driven, caséased elaborein of the statutory originality standard to
nudge copyright l aw i n patent | awds dire
adjusted originality once befadein the early 190G% when adapting
the stadard to changing news distribution tecrogés’4 To be clear, |
donott hi nk that copyrightdés originality sh
creativity shavi ng as patentds nonobviousness. P
practical problerrsolving under physical estraints that all actors face
in common, and the patent racing and opportantkat this focus
engenders, justify quite a high creativity threshold as to useful
inventions’> Copyright law can, however, demand more creativity
keeping the origin#&y standard esponsive to legal and technological
changes over the past thirty yearand still impose a requement more
modest than patent | awods.

72 John F. Duffy,Inventing Inventin: A Case Study of Legal Innovatj@6 TEX. L. REV. 1,
9-10 (2007).

73 SeeBartow,supranote38, at 8384.

74 SeeBrauneissupranote61, at 2332.

75 SeeDuffy, supranote72, at 1216.
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B. Copyrightdés Creativity Demar

The road to the SuprebhestisCogurtos 1991 d
With hundreds of orignality cases on which to ground discussion, any
selected history rigly provokes at least a little skepticism. Many cases
and commentaries, hever, reflect that the cases kaliss here are the
landmarks along the road feeist

1. Early Rumblings

The Supreme Court did not decide a case that turned squarely on
copy i ght 6s creativity t hBureos-Gied d unt i | 18:
Lithographic Co v. Saronyase)® almost a century after @gress
enacted our first copyright statute.The lower courts, however, heard
copyright cases turning on what we now know as the align
requirement. Two désions from that era are notestloy here.

The first of these i€merson v. Davie® Justice Story, riding
circuit, judged Charles Daviesod6 arithmetdi
E me r s o grighs in lisoown arithmetic book. Justice Story turned
first to the que s booloaontaw[adg anr hing Emer sond s
new and orignal, entitling him to a copy i g%h tJustice Story
concluded that Emersond6s book was origin:
because it was clear thanterson lad not wholly copied his work from
a preexisting arihmetic book:

He, in short, who by his own skill, judgment and labor, writes a new

work, and does not merely copy that of another, is entitled to a copy

right therein; if the variations are not merelyrfal and shdowy,

from existing works. He, who constructs by a new plan, and

arrangement, and combination of old materials, in a book designed

for instruction, either of the young, or the old, has a title to a-copy

right, which cannot be displaced by sliogvthat some part of his

plan, or arrangment or combination, has been usefbie 81

Justice Story thus stressed the presenc
independent labor, and the absence of copying from another, in
uphol di ng Emer sonds iodemendent labor, Hhe relied on
explained, lecause every expressive work owes a debt of influence, and

76 Burrow-Giles Lithographic Co. v. Sarong11 U.S. 53 (1884).
77 Act of May 31, 1790, ch. 15, 1 Stat. 124.

78 8 F. Cas. 615 (C.C.D. Mass. 1845) (No. 4,436) (Story, J.).
79 |d. at 625.

80 |d. at 618.

81 |d. at 619.
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has someasulting similaity, to other expressive works. According to
Justice Story:

[l]n literature, in science and in art, there are, and can be, few, if any,

things, which, in an abstract sense, are strictly new and original

throughout. Every book in literature, science and antobes, and

must necessarily borrow, and use much which was well known and

used before... No man writes exclusively from his ovthoughts,

unaided and ninstructed by the thoughts of others. The thoughts of

every man are, more or less, a comatiom of what other men have

thought and expressed, although they may be modified, exalted, or

improved by his own geus or reflection. If no book could be the

subject of copyright which was not new and original in the elements

of which it is canposed, there could be no ground for any eoght

in modern times, and we should be obliged to ascend very high, even

in antiquity, to find a wik entitled to such emence3?

Copyright could not succeed widely if it required the uttehg
wholly-new, for such expssion only rarely occurs. As Professor
Zi mmer man put it A[ w] hatnalitpwasr y seemed t
sonething quite simple andtraightforward: an original work could not
be copied and must be created by relying
financ i a | r é3s dhe ralbsense. ai copying that Justice Story
stressed remains one amdntsbriginalityds two

The second casaf note here, decided five years affanerson is
Jollie v. Jacqué®> Justice Nelson, riding circuit, denied an injtian
on a musi cal composition copyright. Lode
began with a musicalwork pui shed i n &mendednucly and i
labor, time, and musical knowledge and skill, in prema and
producing a -mpreveéd work for use in a musical #ter
productionr® The Jacques denied infringing Loder
t h dahe onfy similai t yo0 bet ween thdéiconwosk|[ ad}yl Lode
in the melody, which, in both publications, was taken from a German
composition,scchdrn eflo|6KlTeh,ed Rwhi ch was wel |l
had been played by various bands in the @ity.An expert winess,
noting that Loder édorttivoprako afiBBasdctherb een arr ang
Polkawas arranged for the catbmatoonaet , opi ned
instrument of the music composed faother, requires but an inferior

82 |d. at 619.
83 Zimmerman supranotel, at 200.
84SeeFei st Publ 6ns, | ncd99 WS 34T a(l 1 9rel). (Sed@rvi.giCoal , as t he

term is used in copyright, means only that the work was independently created by the author (as
opposed to copied dm other works), and that it possesses at least some minimal degree of
creativity. o).

85 13 F. Cas. 910 (C.C.S.D.N.Y. 1850) (No. 7437) (Nelson, J.).

86 |1d. at 913.
87 |d.
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degree of skill, and can be readilgcamplished by any person practised
inthetrasf er of8 musi c. 0O

Justice Nelson concluded that he could not determine the
copyrightabi |l i enyentonfthelpaperse and so setithe a n g
matter over for trial. First, he contrasted the copyrightable ergati
that a new melody embodies fromtheleer <cr eat i vihety embodi ed
adaptation of it, either by changing it to a dance, or bysfearng it
from one i nstr u[fbendriginal air {.a.nneetodyle r 0 :
requires gnius for its construction; but a mere mechanic in music, it is
said, @an make the adaptation or accompanin®®htNext, building on
the distinction Bt ween f@Ageniuso and the work of i a
Justice Nelson framed the amglity question in the case this way:

The musical composition contemplated Hye statute must

doubtless, be &stantially a new and original work; amit a copy

of a piece already produced, wilklditions and vastions, which a

writer of music with experience and skill might readily makey

other construction of the act would fail to affotide protection

intended to the original piece from which the [melody] is

approprated?0
Al t hough he | acked t he expertise t o det
arrangement was the work of fa mere mech
unprotectablé A [ gospns of skill and expience in the art must be
called in to assist in the determination of th[at] Hiee®0 Justice
Nel son plainly did not think Loderés i nde
itself, to earn copyright protection. Sufficient creativity, suspasthat
of a mere mehanic, was also required.

A year afterJollie, Justice Nelson wrote another opinion that is
central to my comparison of copyright to patent. | take up that patent
law decision,Hotchkiss v. Greenwoq® below. Sifice it to say, for
the moment, that Justc e Nel son d e s cr dibtg d patent | a
threshold in the same terms he usedaitie.?3 The contenporary taboo
against comparing originality to nonobviousness is just dthat

ot

contemporary.
88 |d.
89 |d.
90 |d. at 91314 (emphasis added).
91 |d.
92 52 U.S. (11 How.) 248 (15.
93 | |l earned of Just JolieganiNiis kimilarity&osiotchkisgat s tiallo n i n

Professors Brauneis and Duffy gave at DePaul Law School on August 10, 288&udio and
video podcasts: Intiectual Property Scholars Conference, hejdthe Benjamin N. Cardozo
School of Law, the DePaul University Center for Intellectual Property Law & Information
Technology, the B#eley Center for Law & Technology, and the Stanford Program in Law,
Science & Tebnology (Aug. 910, 2007), available at http://www.law.depaul.edu/centers
%5Finstitutes/ciplit/ipsc/schedule.asp. Their talkf @ t The €uridus Divergence of Patent
and Copy rinspited thislpeject. dthank them for it.
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2. A High Bar

The Emersonand Jollie cases give us two sinds for originality:
independent féort (not mere copying), and an adequate amount of
creativity. Two other cases from the 1880kis time, Supreme Court
case® considered the kind of creative exgsi®n a work must embody
to merit copyright protectionThe first, likeJollie, suygests that gant
and copyright require a similar type, if not the same amount, of
creativity. The second involved a work that the Court put well above
the mhimum required level of creativity for copyrightlustice Miller
wrote both unanimous ogibns.
In The TradeMark Caseg*the Court overturned three cootons
under the themurrent federal trademark statute, concluding that
Congress had ovetepped its powersnder the Progress Clagsend
the Commerce Claugé. The casalid not turn on copyright alidity.
The Court did, however, differentiate protectible trademark use from the
achievements rewarded by patent and copyrigistalishing a valid
mar k, the Court observed, Airequires no f a
no laborious thoughtlt is simply founded on priority of approptii on, 0
by use in commercé. The trademark systemos
long-known words as marks is quitefidie r ent fr om t he
demand for an inventive product or process:
Theordinary trademark has no necessary relation to invention or
discovery. The tradmark recognized by the common law is
generally the growth of a considéle period of use, rather than a

frequent
patent sy

94 100 U.S. 82 (1879).
95 U.S.ConsT. art. |, § 8, cl. 8 (empoer i ng Co npgometestise miré¢ss gf science
and useful arts, by securing for limited times to authors andiiorgethe exclusive right to their
respective writings and diseerie® ) . Naming this clause presents a bit of
cal it the Copyright & Patent Clause, although neither of these terms appears ihats €l it
the Intellectual Property Clause, although, again, the phrase does not appear there, and the word
fipr oper tiyused elsewhere in the Constitution t{bot here), is rich with connetions.
Still others call it the Exclusive Rights Clause, which at least has the virtuegudlteanection;
but that name focuses on the means Congress is empowered to use, rather than on the end it is
empowered to pursu | prefer to call it the Bgress Clause.
% uUS.Constart. |, A 8, cl . 3 reguatspommeresrwithifaleigtongr ess #A[t] o
nations, and among the several states, and with the Indianirjbes
97 The TradeMark Cases100U.S. at 94. Inthesme vei n, the Couft noted that A[t
mark may be, and generally is, the adoption of something already in existence as the distinctive
symbol of t h &. Thia rerhayns twe todayg One ttypedof néak fanciful markd
is a word féricatedespecially for use as a mark, such as Kodak or Exxon. Coining such a mark
takes some creativity, to be sure. But marksising welkknown words or symbols are also
val i d, so long as they are capabl e ®6Gdmthéi sti ngui shing th
offerings of others.Seel 5 U. S. C. A 1127 (fAdAepfpifonei@mpytersi(anr ade mar ko) .
arbtrary mark),i T i doe detergent (a suggestive mark), amdC o-€C @ | fardsoft drinks (a
descriptive mark), all comprise words that existed longdoefthe development of the products
for which they serve as trademarks.
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sudden invention. It is often the result of accident rather thsigrl,
and when under the act of Congress it is sought to establish it by
registration, neither originality, invention, discovery, science, nor art
is in any way essential to the rightnferred by that acté
Note that the Court Oboitsh alemeée ees & arap i
feature of a valid mar kdwhachde used the wo
now associate so strongly with copyrigd n a par ntwiotnh 0fAi nve
the more patentelated term to the modern ear. The Court then found
that trademark is as distant frormpyright as it is from patent:
If we should endeavor to classify it under the head of writings of
authors, the Ilgiections are equally strongln this, as in regard to
inventions, originality isequired. And while the wordwritings may
be liberally consued, as it has been, to include originesigns for
engravings, printsfetc], it is only such as areriginal, and are
founded in the creative powers of the mind. The writings which are
to be protected arthe fruits of intelletual labor, embodied inthe
form of books, prints,mgravings and the lik&?
Once again, the Court used Aoriginality?o
copyright and patent. A century later, keist the Court gpressly
relied on this portion ofhe TradeMark Casego explain itsconclsion
t hat Aoriginality r egjus iarnegdicumi ofdependent c
creatiity. 18P
Five years afterThe TradeMark Cases in Burrow-Giles
Lithographing Co. v. Saromy¢lthe Court upheld the copyrightability of
a posed portrait photograph. NapoleSarony, the famed portrait
photographe#?? had taken a series of gtographs of Oscar Wilde3
INSar onyds infringement suit, the central [
had exceeded its Progress Clause power in dxigncopyright
protection to photograph8 The Court considered the expansion of
federal copyright protection from its humbleeginnings in 1790
(covering maps, charts, and books) to its tberment embrace of
photographs, dramatic or musical comfioss, engravings, paintings,
statues, and mo#f€> The Court construed the key constitutional term,
Awritings, 0 t o ctoesa ninclid[ingltad foams f pr odu

98 The TradeMark Cases100 U.S. at 94.

99 |d. (emphases added).

10Fei st Publ 6ns, | nd99U.8.340R3da (:091) (@nehasis aBded).v. Co .

101 111 U.S. 53 (1884).

102 7By 1864, [Sarony] had established his studio in New York City, where he madeirzefo
taking portraits of the | eadi ngWanetCAVEN, and | iterary fi
AMERICAN ART: HISTORY AND CULTURE 373 (2003).

103 The photos are at Sarony Pomgtaphs of Wilde, http://www.humnet.ucla.edu/
humnet/clarklib/wildphot/sarony.htiflast visited Oct. 30, 2009). The photo at issuBurrow-
Gilles Saronyds Wilde #18, is the sixth image on this web p

104 Burrow-Giles, 111U.S. at 56.

105 |d. at 5657.
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writing, printing, engraving, eking, [etc.], by whichthe ideas in the
mind of the author are given itide expressioni® Photographs plainly

met this standard, at | east fAso far as th
intellectual c 0 n®’eAmtdi oSnasr oanfy 6tsh e hau tolga ra.pdh
Wil de, the Court concluded, was fian ori gi

[ Sar ony 6 sl] ii mu &riSpeotfccatlyuda
[tihe third finding of facts says, in regard to the photograph in
question, t hat it is a Auseful, new, har mo
graceful picture, and that platiff made the same. . entirely from
his own original metal conception, to which he gave visible form by
posing the said Oscar Wilde in front of the camera, selecting and
arranging the costume, draperies, and other various accessories in
said photograph, arranging the subject so as to present graceful
outlines,arramging and disposing the light and shade, suggesting and
evoking the desired expression, and from such disposition,
arrangement, or representation, made entirely by plaintiff, he
produced the p®cture in suit.o
I n ot her heplwtogtaph by aigtwhs one in which the
author did not merely repduce reality mechanically, but one where he
manipulated it to achieve a desired effi@ét. Gi ven Saronyés creatiyv
and graceful work, copight atached.
Two things emerge from this brief surveyrirst, mtent and
copyright were not sharply disparate regimes with wholly separate
vocahularies. Both required creativity as a condition for pcota, and
words we now think of as contrasting terms ofdaotiginality and
inventiord served equally well for onenaot h e r in the Courtods c
Second, as Professor Zimmermamaloded from her survey of these
and ot hteymglt wed baye siiggested that, at the close of the
nineteenth century, copyright was intended to promote sociallyatée

106 |d. at 58 (emphasis added).

107 |d. The Court expressly reserved judgment on the question whether copyright could
protect what it called @At hee,orfidihrearmanprad d opteiran i ®fn a pho
transferring to the [photographiclgte the visible representation of some existing object, the
accuracy of this repr eséddatda iAe Rrofdssor Heald notess hi ghest mer it

Saronyft her ef ore provided no mini mum basauali ne for its reqvt
concpti on6 and clearly passed on the opportunity to decl
reproduction wunoriginal Viees supranate6d,pay 148.gMdreab | e. 0 Heal d,

recently, a district courtlid hold such an arteproduction photographariginal. SeeBridgeman
Art Library, Ltd. v. Corel Corp., 36 F. Supp. 2d 191 (S.D.N.Y. 1999); Wogtikranote61.
108 Burrow-Giles 111 U. S. at 60. The opinion equates fAorigir
throughout this analysisd. at 5960, showing none of the modern fussiness at separating
copyright from patent termology as it repeatedly uses both words to refer interchangeably to
copyright and patenequirements.
109 |d. at 60.
110 Zimmermangsupranotel, at 201.
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kinds of work that also exhibited some fairly high level of human
imagination orintellet u a | 1 Mherucameakiice Holmes.

3. Abandoning Creativity Review

In Bleistein v. Donaldson Lithographing G2 the Court once
again confronted the question whethepyraght protected particular
worksd in this case, color posters used to atlse a circug!® The
Sixth Circuit had denied copyright protection to the posters, dixiga
Supreme Court decision denying copyright protection to an ink bottle
label4 to precld e copyri ght pr ot éavelinon f or post e
other use than that of a mere advertisement, and no value aside from
this functiond!1> The Supreme Court, sice Holmes writing for seven,
reversed.

There can be little doubt after looking at the faricifiorid circus
posters from this era that the postersBleistein readily met the
creativity standard the Courkxgressed irBarony!16 The posters are no

|l ess graceful and creative, in their own
Wilde. Justice Holmes, howeayesought to change ti&aronystandard,
rather than to apply it. IndeeBleisteird s xcfeeedi ngly | ow standard

of c r ewds ithe iemdyof dny effort to impose a megful
threshol d requi r émentl tthe Bupreme cCourtgi nal i ty, o
renewed the #ort in Feist

Justice Hol mes made shortnnggor k of the &
AA picture is none the | ess a picture an
copyright that it i &8 Mosantpatdntphe an adverti s

reoriented the originality inquiryrém a workcentered crativity

111 |,

112 188 U.S. 239 (1902).
113 At Princeton Univ. Library, Circus Postefisttp://libweb5.princeton.edu/visual_materials/
Circus/TC093.htm{last visited Oct. 30, 2009), you can see images of cotousiposters from
the late 1800s anearly 1900s. Sadly, the site does not have images of Wallace Show posters.
However, a search for AGreat Wall acealy®lumows o on Googl eds
up images of the sorts of posters at issue in the Supreme Court case.
114 Higgins v. Ketifel, 140 U.S. 428, 431 (1891).
115 104 F. 993, 996 (6th Cir. 1900).
116 SeePAUL GOLDSTEIN, COPYRIGHTES HIGHWAY: FROM GUTENBERG TO THECELESTIAL
JUKEBOX 49 (Stanford Univ. Pres8003)(1994)( A The creativity criterion that the
had adopted irhie Oscar Wildecase offered a tempting dividing linetlveen copgrightable and
uncopyrightable subject matter, and wouldt@ialy have sustained copyright in the elaborate
circus posters. o).
117 Zimmermangsupranotel, at 20304.
118 Bleistdn v. DonaldsorLithographing Co.188U.S. 239, 251 (1902). Judge Learned Hand
echoed Hol mes when, as a trial judge, Hand opined that
unaffected by the personal influence of the author,

f
al
Jewetr s6 Circul ar Pub. Co. v. Keystone Pub. Co., 274 F. 9
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assessment (of the type used Saronyand, before it, inJollie) to an
authorcentered effort assessment (of the type Justice Story had used in
Emersoi. Beginning from the premise that multipletiats could each
claim aalid copyright in their respective drawings of the same actual
facell9he grounded copyright in the individuatiars t 6 s ef f or t
The copy [.e., the work] is the personal reaction of an individual
upon nature. Personality always contains something unigtie.
expresses its singularity even in handwriting, and a very modest
grade of art has initsehhi ng irreduci bl e, which is onc¢
alone. That something he may copyright unless there is atiestri
in the words of the aég®

The focus is, again, not ofithe quality or quantity of authorial

inputd2l b u t on whet her t he wor k shows t he

reactdd@ewomet hing uni que, @ ratherthameat hi ng i rr ed!
selfconceal ing imitation of atecingher s wor k.
t he a effoh inra&ase such as this, is only usdered by the

accused infringerds desire to make unaut

AThat these pictures had tcledlyr worth and
shown by the desire to reproduce themhwiit regardtota pl ai nti f f s o
ri gkt s. o

Why shift away from an external, more demanding measure of
creativity toward an eily-met effort standard? Here Justice Holmes
raised the spectre of stifling judicial aesthetic edicts distorting the
copyright field. The argumermeverberates even now, because it is
quite compelling:

It would be a dangerous undertaking for persons trained only to

the law to constitute themselves final judges of the worth of pictorial

illustrations, outside of the mawest and most obvious limitsAt

the one extreme, some works of genius would be sure to miss

appreciation. Their very novelty would make them repulsive until

the pwlic had learned the new language in which their author spoke.

It may be more than doubted, for instance, whetheettlgings of

Goya or the paiings of Manet would have been sure of pctita

119 Bleistein 188 U.S. at 249.

120 |d. at 250.

121 Zimmermangsupranotel, at 202.

122 Bleistein 188 U.S. at 252. Professor Jaszi, in his analysiSlefstein highlights this
connection between a minihist originality standard and a commoditieassed view of
expression:

The Bleisteino pi ni on, with its emphasis on the Aworko and
judi ci al role as aesthetic arbidelreavbiond thiifaces and ge
category with little or no meaningful content and none of its traditional @isosi.

In so doing, the opinion rationalizes a significant expansion of copyrigtegpion. In

effect, t he r ev i Bleisteinwae ihstruivatal {n thwdesing iaq@o i n
generalizing the category of works that could be considered as copyrightable
commodities.

Jaszisupranote61, at 483 (footnote omitted).
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when seen for the first time. At the other end, copyright would be
denied topictures which appealed to a public less educated than the
judge. Yet if they command the interedtany public, they have a
commercial valué it would be bold to say that they have not an
aesthetic and edsational valué and the taste of any public is not to
be treated with aaempt123
The doleful regime Justice Holmes imagines, and then deflects,
restson an important premigenamely, that judging creativity,epond
a mini mal check for an aut hmaisbs fAper so
judging works based on oneds own aestheti
Arepul sive, 0 and t hetyomr @escfibBlsetar é t o mi ss
reaction from personal taste. Other works will be thoughgan
Nfappeal [i ng] to a public |l ess educated t
describes a legal judgment founded ondigial reaction from taste.
But is the premise accuratd® taste the only measure of atieity,
if we venture past an inspection for a sigmowever mimmald of the
aut horragy? Derexpariencewithpant | awdés nonobviousnes:s
requirement suggests that taste is not the onlysmeaof creativity.
We can also assess creativity as a departure from that which is
conventional, ratine, or pedestrian. Rather than judge a work based
solely on our own taste, we can judge a work by the ways in which the
a ut h oividual voicenstiands apart frommeentionalexpression. In
a way, this alternative dissolves Justice
at i tdisManetmerause he paintaconventionally,reward him
precisely becausehe does so. Perhaps one can avoid imposing an
orthodoxy by ewarding what isfor its time and type, unortidox.
| return to this alternative creativity inquiry after reviewing both
Feisbs turn Blewtaeipsf momi mali sm and key featur
nonobviousness doctrine.Before discussingFeist however, it is
instructive to onsider the absurd nadir oBleisteird s Aiper sonal
react i onguiry: Alfred Bell & Co. v. Catalda Fine Arts, Irié4
In Alfred Bell the Second Circuit upheld a copyright infrengent
judgment that Alfred Bell & Co. had secured against Catalda Fine Arts.
Alfred Bell had made mezzotint engraving repidunst2> of eight

123 Bleistein 188 U.S. at 251. This is known as the aesthegiwdiscrimination priniple. See
supranote56.

124 191 F.2d 99 (2d Cir. 1951). (Belld s ab s ur distupyanote$le e ad a stBi3 iThe
di sassociation of 6 a uits heassosidtionpmih tHfe rmeanestdeyedsnof us , 6 and
creative activity, continued apace in copyright cadésr 8leistein Perhaps the most striking
example of this tedency is the noted diston inAlfred Bell & Co. v. Catalda Fine Arts, Iri.

125 To |learn aboumezzotint engraving, with examples, consult the Metit@olMuseum of
Art 6dbrfiutheni Ti mel i ne of Art Hi story. o Among its many @ATh
AThe Printed | mazgcet iinnt .t0h e BEWei BacaPhiredidmage inthBar ker ,
West: Mezzotintin METRO. MUSEUM OFART, HEILBRUNN TIMELINE OF ART HISTORY (2003),
http://www.metmuseum.org/toah/hd/mztn/hd_mztn.htm.
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famous painting$?¢ Catalda Fine Arts made lidgraphs from Alfred
Bell 6s engravings. As the trial court ex
to produce these meamt engravings in suit attertgd faithfully to
reproduce paintings in the mezzotint medium so that the basic idea,
arrangement, and color scheme of each painting are those of the original
arti s1¥’ Atdhe same time, however,
[tihe work of the engraver upon the plate requires theviithafl
conception, judgment and execution by the engraver on the depth
and shape of the degstons in the plate to be made by the scraping
process in order to produce in this other
concept of the effect of the oil painting. No twnogeavers can
produce identical interpretations of the same oil pairtéfg.
The trial court concl uded d#idnat the engra
varied as it was from that of other engravers and from tiderlying
painting, met theBleistein originality thresholdi?® The Second Circuit

agreed.30
GivenBleisteid s ori ginality standhgsrd, and the
about t he i nherent idiosyncrasies of e

reproduction, in the copper plate medium, of a painting on canvas, one
is hardly sir pri sed that the Second Circuit up
origindity judgment here. Whas surprising is the extreme to which

the Second Circuit tookBleisteird s Aper sonal reactiono t h
originality. At first, Judge Frank, writing for the courgwked closely to
Bleistein:

All that is needed to satisfy both the Constitution and the statute is
that the author contributed something more than a merely trivial
variation, something recognizably his own. Originality in this
context means little more tinaa prohibition of actual copying. No
mater how poorartist al | y t he aut horés addition, it is
his own131
But then the court veered off into the absurd, and to a point that
was not necessary to decide the copyrightability of the atiez in
suit. Its leapingoff point was the basic fact that a mezzotint is not a
precise, exacting imitation of a painting:
There is evidence that they were not intended to, and did ritafem
the paintings they reproduced. But even if their substantial
departures from the paintings were inadvertent, the/ggpts would
be wvalid. A copyistds bad eyesight or def
shock caused by a clap of thunder, may vyield sufficiently

126 74 F. Supp. 973, 975 (S.D.N.Y. 1947).
127 |d.

128 |d.

129 |d. at 975 & n.3.

130 191 F.2d 99102-05 (2d Cir. 1951)

131 |d. at 10203 (internal quotations, footnotes, and citations omitted).
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distinguishable variations. Having hit upon such a variation
uni nt ent i ouahlolryd, ntahye afdao pt 1% as his and copy

This thunderclap theory of originality sinks below e®lgristeind s

Afper satniadndo etaheory because it severs the |
and volition. And we are faemoved, indeed,;ém theSaronyCour t 0 s

equation of creativity wi t h an aut hor o6
engagement with the stuff of expression, w|

of the author are given visiblggr e s 83 on. 0
I n a way, Judge F rBeistdird $ogical endc | usi on abol
point is hard to faultHaving turned the creativity inquiry in otself by
f ocusi ng o nffort (latker tham brhtlee maiuse ofeheratnee
achievement in the work), how can one reject theckion that a
spasm from loud noissi uni quely that adaginghor 6s spasm?
t he spasmbs e fefedingtit, the radhorhrenders tithaa n
copyrightable pesonal reaction. To one who, like me, thinks
copyrightodés originalityewmtdongatidr d needs a
test ofcredtivity, Belld s t hunder cileduguo atl Gbsuoduny i s a
that coxdemnsBleisteird s p e r-ls|ased pgprodch. y

4. Restoring a Constitutional Creativity Minimum

The Supreme Court did not return to th
creativity threshld until 1991, in Feist Publications, Inc. v. Rural
Telephone Service G& Feisthol ds t hat a fAwhite pageso
residential phone numbers, listed alphabetically by surname, is
uncopyrightable because it falls below the constitutionally mandated
minimum creativity level that copyrightequires!s> Feist re-reorients
the creativity inquiry, restorinaronp s f ocus onctvehe wor kds ob
character (and displacingleisteird s mere search for signs
aut hor 6 s eagliany $ashadsod, like Jollie, The TradeMark
Cases and Sarony casts copyright dslkecreati vity t
language. BecausEeist sets a constitutional floor, rather than a
statutory ceiling;3¢ we have the flexibility to pursue the tpat law
comparison on statory grounds:3’

132 |d. at 10405 (footnotes omitted).
133 Burrow-Giles Lithographic Co. v. Sarong11 U.S. 53, 58 (1884).
134 499 U.S. 340 (1991).
135|d. at 34647 (discussing the constitutionally mandatedture of the creativity
requirement);id. at 3626 4 ( hol di ng t hat Rural s | istings book falls
required minmum).
136 It is settled thaFeist provides a constitutional, not a statutory, creativity minimusee
e.g, Samuelsonsupra note 61, at EwamMthough here was a perfectlyequiate statutory
ground for the decision, the Codirhot once, but umerous timed indicated that it Hieved that
Congress lacks power to amend the copyright statupedvide protection to data corrgiibns
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Justice O6Connor begi n &eistthy e Courtos é
redf i r mi ng tsineagua nbrpf ] ceopyri ghti¥¥ i s ori gi nal
Originality, in turn, r eauireme®s creati vit:

articulated in The TradeMark Casesand [Sarony remains the

toudst one of copyr i ¢h @t the same éncet theon t o
creativitythe Constit i on demands | s mogdisies t : AT
level of creatvity is extremely low; even a slight amount willf8ae.

The vast majoty of works make thgrade quite easily, as theygsess

some creative spark, O6no matter how crude
b el40 Afterathcough critique of the Asweat of t}
copyright4ld according to which one obtains copyright protection for a

fact compiation by virtue of the labor one put into gathering the facts it

containd*d Justi ce O6Connor concl udes t hat a
copyright, i f it exists at al |, rests on
coordination, and arraement [of the data] are suffently original to

mer it p #40 tile avbrks ayenerally, many compilation works

will easily clear this cost i t ut i onal mi ni md*m, nbut not
Speci fi c alenhapns a narfow ¢ategony ef works in which the

creative spark is tterly laking or so trivial as to be virtually

day. o
o be s

nonexi“SsRemal os al phabetically arranged ph
into this latter, ncopyrightable caggory.
Wh at is striking, beyond the Courtéds ¢

pageso bookave o paso astitutional master, is the
| anguage Justice O6Connor uses t o descr

unable to pass a @vity-based originality standardo ) . Mo st pdisnsbutatvser t he di stin
real.

13The Copyright Ac t Hieriginali wgonrakls roefquawvemenshi p, 6 17 U. S.
§102(a) (2006) (emplsizs added) | eaves fioriginal o undefined. The Act ds
pegs the ter m-eftantrcadgw, atdelsd sorheoof whickeembraced a creativity
standard. See2 PATRY, supranote54, at § 3:26, aB-75 to-78 (2007) (reviewing the relevant
legislative history); Russ VerStee@parks in the TinderboxFeist AiCreativity, o and the
Legislative History of the 1976 Copyright A86 U. PITT. L. REV. 549, 57985 (1995) (same).
Import a nt | yreistGodrtdifl fotestrip Congress of its voice on all originality issues; instead,
the Court only set a threshold standard.ngess is free to set a higher standard, or, in protecting
particular types of works, toedlare how the originality requirement mug b s at i slifained. o Wi
Patry, The Enumerated Powers Doctrine and Intetllal Property: An Imminent Conagitfonal
Collision, 67 GEO. WASH. L. Rev. 359, 377 n.104 (1999). My approach is, ffeet, to explore
the flexibility Congress has provided to theuds, for caséy-case devejoment, in the statutory

term fAoriginal . o
138 Feist 499U.S. at 345.
139 |d. at 347.

140 |d. at 345 (quoting M. NIMMER & D. NIMMER, COPYRIGHT 88 2.01(A), (B) (1990)).
141 |d. at 35158, 36061.

142 |d. at 352.

143 |d. at 358.

144 |d. at 359.
145 |q.
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creativity. As others have notéddét he Court ds | anguage ring
paentl aw overtones. Al t hough originality i
be presented in amnovatve or surprising wayl[,] . . the seletion and

arrangement of facts cannot be so mechanical or routine eguicerno

creativit y“ Wwatent lawp ®y, eantrasts the nonobvious

from the merelyrat i ne or me c h atimg bowakldoes.ot Rur al 6s | i s
pass muster, as the Court explains in a passage that repeatedly uses

patent law language:

The selection, coordination, and arrangemen
do not satisfy the minimum constitutional standards for copyright

protection. As mentioned d&the out set, Rural 6s white pag:¢
entirely typical Persons desiring telephone vsec e in Rur al 6s

service area fill out an application and Rural issues them a telephone
number. In preparing its white pages, Rural simply takes the data
provided by itssubscribers and lists it algietically by surname.

The end product is gardenvariety white pages directorydevoid of

even the slightest trace of et&vity.

Rur al 6s s e | e cauid ot beo rhore lobveudi n g s
publishes the most basic infortitmd name, town, and telephone
numbed about each person who applies to it for telephonécser
This is fiselectiondo of a sort, but it |l ack
necesary to transform mere selection into copyrightable expression.
Rural expended sfi€ient effort to make the white pages directory
useful, but insufficient creafity to make it orignal.

Nor can Rural claim originality in its coordination and
arrangement of facts. The white pages do nothing more than list
Rur al 6 s rssnualplsabetical oeler. This arrangement may,
technically speaking, owe its origin to Rural; no one disputes that
Rural undetook the task of alphabetizing the names itself. But there
is nothing lemotely creativeabout arranging names alphabetically in
a white pages directory. It @n ageold practice firmly rooted in
tradition and socommonplacethat it has come to bexpected as a
matter of course It is not only unoginal, it is practically inevitable
This timehonored tradition does not possethe minimal creative
spark required by the Copyright Act and then§tdution.148

A

The Courtédés analysis is, admittedly, mo
an affirmative one, more a description of how Rural fell short than a
description of how much creativity takes to clear the ostitutional
mi n i muaistitself does not promulgate a definition or a test for

146 See e.g, EDWARD C. WALTERSCHEID, THE NATURE OF THE INTELLECTUAL PROPERTY
CLAUSE: A STUDY IN HISTORICAL PERSPECTIVE 398400 (2002); Russ VerSteeg & Paul K.
Harrington,Nonobviousness as an Element of Copyrightability? (Or, Is thel Jeulee Lotus a
Cubic Zirconia?) 25U.C.DAvIS L. Rev. 331, 37981 (1992).

147 499 U.S. at 362.

148 |d. at 36263 (emphaseadded and citation omitted).
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determining creativity’®® And yet, tesceptorCpaintrat 6 s d
picture: a fatally uncreative expressive work is tgpl, gardervariety,
obvious, an ageld practice, traditional, comonplace, gpected as a
matter of course, practically inevitable. All the same could just as
easily be said of an obvious, and thus unmatse, invetion.
It is to patent | awds nwwmbvi ousness r e

C. Patentdéds Nonobviousness Dema

Nonobviousness doctrine in the United States has a longpler
history. | have summarized that history elsewh&and Pofessor
Duffy explores it at great length in his importdniventing Invention
piecel®l For the current disasion, however, | need only hilight its
Supreme Court endpoidshe first nonobviousness case, and the most
recent (as of this writing).
The modern nonobviousness requirement entered U.S. law with the
Supr eme Court 6 1 deaisiom iimmidotclskiss 1v.8
Greenwood>? Its author, Justice Nelson, had rendered theyrogipt
decision inJollie v. Jaquethe year beforé®® The contrast injollie,
recall, was between the copyrightable composition #falre ct s fAgeni us o
and the uncopyght abl e wor Kk of a nmere mechanic
Justice Nelson drew a strikingly similar contrasHimtchkiss
In Hotchkiss the Court struck down a patent claim to a clay
doorknob on the ground that the new doorknob configuration was too
small an improvem& to merit protectiod®> The new configration
included a clay knob around a dovetadlsed metal rod; the prior art
included clay knobs with straight rods and metal or wood knobs with
dovetail rods5 The Court assumed, for purposes o @ me n't , At hat,
by conneding the clay or porcelain knob with the metallic shank in this
well-known [dovetail] mode, an article isqoluced better and cheaper
than in the case of 15 Newwrtheless, aeldi ¢ or wood
the new configuation to be unpataable.

149 Abrams,supranote61, at 15.

150 SeeMiller, supranote68.

151 Duffy, supranote72.

152 52 U.S. (11 How.) 248 (1851). For an engaging discussidtotthkissand its place in
the history of nonobviousness law, see Edward C. Walterschieeiotchkiss Unobviousness
Stendard: Early Judcial Activism in the Patent Lav3J.INTELL. PROP. L. 103 (2005).

153 13 F. Cas. 910 (C.C.S.D.N.Y. 1850) (No. 7,437) (Nelsonség; supranotes85-93 and
accompanying text.

154 Jollie, 13 F. Cas. at 913

155 Hotchkiss52 U.S. at 2667.

156 |d. at 265.

157 |d. at 266.
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According to Justice Nelson, an invention is not patentatiless
its achieeme n t i s marked by fAmdoharewerengenui ty an
possessed by an ordinary mechanic acquainted with tha bus8 . 0
Jst i ce Nel son contr asitmecd amtilced wa rt kh  dift htah e
of t he % whosenmore rcreadiveesponse to the pbtem at
hand surpasses that which any ordinary mechanic would offer when
confronted with the same problem. Save for the proidelving
setting, Justice Nelson approacheddhest i on of patent | awds r eq
creativity in much the same way hepaoached cogr i g ht | awd s
requisite creativity a year gier.

Congress first codified this nonobviousness requirement in 1952,
as part of a larger ovieaul of our patent statuté® The statute
continues the Af totabkis$ mamdatihg the ggmme oac h o o f
Afcompari son bet ween t he S u lente c t matter
application, and the Dblck2007pthbend s ki | | of
Supreme Coud for the first time in more #n a generatiah
reconsidered the fundamentals of nonobviousness. The Court was
prompted to do so by the long period during which the FederaliCi
had, in an understdable effort to prevent the nonobviousness inquiry
from falling prey to the distorticn of hindsight bias, made
nonobviousness tant ggneoutifd dstidosaveii n ot directl
discussed elsewhere, the flaw in this appréatbm the Sipreme
Court 6s @istha ip asented away too much of the ordinary
artisanos c apnavw solutpns wieen afrented with ta e
problem!63 Some of those new solutiahghe obwvous oned are
insufficiently creative to merit patentgiect i o n . To equate fiobvio
onl vy wi t h Adirectly S u bdagsng tthe d 0 comes C
nonobviousness requiremte into a mere supernovelty teste( a

158 |d. at 267.

159 |d.

160 SeeGraham v. John Deere Co., 383 U.S. 1;172(1966) (describing the codification of
Hotchkissin 35 U.S.C. § 103).

161 |d. at 12. Specifically, the statute provides as follows:

A patent may not be obtained though the invention is not identically disclosed or
described as set forth in section 102 of this title, if the differences between the subject
mater sought to be patented and the prior art are such that the subject matter as a
whole would have been obvious at the time the invention was made to a pesisgn ha
ordinary skill in the art to which said subjecttiea pertains. Patentability shall rug
negatived by the manner in which tmgention was made.

35 U.S.C. § 103(a) (2006).

1821 n 2001, Professor Vermont described the prevailing
threshold this way: Al Al ny i ndeperrfdenediocrea hought overcome
artisan has to do more than read the prior art aywpioally follow its suggestions, the int&on
is not obvi ous .AdlNew VB3 to Detatming Silousmess: tApplying the Pioneer
Doctrine to 35 U.S.C. 803(a) 29 AIPLA Q.J. 375389 n.22 (2001).

163 Joseph Scott MillerRemixing Obviousnes&6 TEX. INTELL. PROP. L.J. 237, 239, 24460
(2007).
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novelty test applied over multiple pieces of prior art, rather than with a
single prior art refeence)é4 That is a recipe for avoiding wrongful
denials at the expense of far too many wrongful grants.
In KSR Intermtional Co. v. Teleflex Ing%> the Supreme Court
struck down a patent claim directed to the combination of two prior art
technologied an adjustable gas pedal and a pedalnted eletronic
sensor to link the pedal to amputercontrolled throttle. Alonghe
way, the Court emphasized its recognition that inventing solutions, even
unpatentabl e ones, i msorodfodnaryskit eati ve abil
is also a person of or di W®aBuyit creati vity,
cauti oned, t oo entpotacton toadvandes thabhwoulch g p a't
occur in the ordinary course without real
rather than pmoting it167 What, then, separates the nonobvious wheat
from the obvious chaffan a word, unconventionality. Or, in another,
unpredictability. As Justice Kenedy explains:
T A"The combination of familiar el ement
methods is likely to be obvious when it does no more than
yieldpredi ct abl 1 results. o
T A[ W hen a patent <c¢claims a structure
prior art that is altered by the mere substitution of one
element for another known in the field, the conation
must do more thanyieldagati ct abl% resul t. o
T A[ W] hen the prior art tanmaches away f
known elements, discovery of a successful reeaf
combining them is more likely to be ndmnoi o % . 0
T A[A] court must ask whether the i mpr
the predictable use of prior art elements according to their
established fuet i olfts . O
Whenwe placKSROs t eachi frgs® sal o drigysisd eni |
plain. Both indcate that protectable creativity consists not of the
typical, the obvious, the predictable, or the practically inevitable, but
consists rather of the unconventional, the unpredicta] the

164 SeeMiller, supranote 68, at 12; John H. Bartoron-Obviousness43 IDEA 475, 496
(2003).

165 550 U.S. 39§2007)

166 |d. at 421;see alsoida t 4 2n0mar(y Gigfsds & person of ordinary skill will be able to fit
the teachings of multiple pents together like pieces of a puzalg .

167 |d. at 419.

168 |d. at 416.
169 |q.

170 |d.

171 |d. at 417. The examination guidelines the Patent & Trademark Office issued in response
to KSRstress, throughout, the need to reject patent claims on inventions that reflect nothing more
than predictable, conventional solutions to problemsSee Examination Guidelines fo
Determining Obviousness Under 35 U.S.C. § 103 in View of the Supreme Court DecikiSRin
International v. Teleflex Inc. 72 Fed. Reg. 57,526 (Oct. 10, 2007).
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unathodox. By extending protdon to creations in this wilder terrain,

the patent and cgpight regimes offer greater rewards to those who take
greater risks. By demanding more, rather than less, creativity as the
price for exclusive rights, these regimes avoid the costlirr ef
wrongfu grants (ether than fretting too much over wrongful denials).
And by limiting rightsrewards to the unorthodox, thesgimes do not

trap us in a straightjacket of meentiord aesthetic or otherwigebut

help free us from suclestraints.

D. Creativi y6s Departure from the Convent.

In FeistandKSR the Supreme Court grappled with, aegcted,
two claims to protetion under the intellectual property ladveone
under copyright, the other under patent. In both cases, the Court offered
guidance onthe creativity necessary to obtain copyright or patent
protection. There are differences between the systems, to be sure. But |
am struck by the similarity in the Courto
guestions about the creativity thinetd for protecton. As Professor
Heald observes in his provocative exploration of originality in the
context of music composition andraa nge ment , Al b] oth the coj
law originality requirement and the patent law falviousness
requirement focus on whether the detiva work is the result of
conventions fantiar to creators working in the relevanittw ¢ . 0
Teachers in writing, painting, music, sculpture, photography,
computer science, pottery, journalism, and film classes (and others
besidesy? tutor their studentsglaily in mastering the basic, routine
expressive moves of their chosen medium. Every domain of ssipme
thus involves a large stock of conventional expressive moves.
Moreover, people respond to situations more uniformly thaniaaly
personéty-certered view of human behavior wouldggest!’4 This

172 Heald, Reviving the Rhetorjsupranote61, at 260;see ale id.at 2626 3 ( fi [Fedst f t er
the quetionis... wer e these musicians of 6éreasonable talentd gui
by existing musical convitions? A line ditated by accepted rules of composition would not be
original, but if the rule pemitted numerous harmonic possibilities or if the new alto part broke
significantly fromconvet i on, then it would be original. o).
173 For example, in working on this project, | happened upon a website that teaches, with
supporti ng gramadcal mnysesthdatihtmditons f or comi ¢ book Il ettering. )
Piekos, Comics Grammar & Tradition BLAMBOT, http://www.blambot.com/grammar.shtml (last
visited Oct. 30, 2009).
174 See ScoTT PLOUS, THE PSYCHOLOGY OF JUDGMENT AND DECISION MAKING 174-88
(1993) (explaining the fundamental attribution error, according to which people tend to
overestimate the power of personality, and underestimate the power of situation, in explaining
human behavior). The most famous examples of the phenomenon at work, withbimextal
psychdogy, are the Milgrim shockdministration experiments and the Zimbardo prison-role
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strong influence of situation on behavior extends to expressive
behavior, as even a few minutes at the web §liteoto Clichésamply
demonstrate¥’> Stock exprssive moves are part of the publiordain

in the sense that they need to be kept freely availableppmsia robust
expressive ecologys And, despite how routinelyndividuals deploy
these exprssive moves, many of them surely embody more creativity
than the constitutional minimum set forth keis. As a esult, our
copyright sytemd the exclusion rights of which have greatly expanded
both lkgally and technologically over the past thirty yéathreatens to
trigger nfringement liability far too redily.

Imagine, then, applying a more demanding wtay originality
requirement for copyrightin this alternate world, copyright giects a
work insofar as the author can show that the work departed from
routine, typical, or conventional expression in the pertinent genre at the
time he or she authoredetlwork. The erpression need not be novel in
the patent law senseg., the author need not show that the expression is

unprecedented; the accused infringer thusnoa t negate the

originality merely by showing that someone else produced the same

expressive work at some point in the past (as one can in patent law).

The expression must, however, be demonstrably iclp or
unconventional in some respect, compared to commpression that
dominated the genre when the author authored the work. Only
expression that is original in this sense is copyrightable on this new
view.

Copyright law, like patent law, can establish this higher orgati
threshold primarily through case law developmiént. The statitory

term Aoriginal 0 i s isthus operxtppward s | y

adjustment in light of profoundly changed technological environments,
consistent with the remainder of the @Qop g h't Act 0s
purposel’8 Nothing in our copyright treaty obligations prevents U.S.
courts from making the adjustmig’® Accused mfringers should thus

playing experiments. See generallfPHILIP ZIMBARDO, THE LUCIFER EFFECT. UNDERSTANDING
How GooD PEOPLE TURN EviL (2007).

175 Photo Clichés, http://www.phottiches.com/ (last visited Oct. 30, 2009). The site
descri bes it s Collécsng piaures df fmgmlesbeing anyquely filarious, just like
all the other peple who took the same phabold.

176 See generallyitman, supranote51.

177 SeeDuffy, supranote 72 (recounting the historical development of nbviousness law).
The Copyright Office, unlike the Patent Office, does mgjage in substantive examination of a

registandb s underl ying exclusion c¢cl ai m. y@htaben t he

work, and the high volume of cgpghtable works being produced, it seems that an enforcement
suit, rather than an elaborate administrative review, is the better foruassesng originality.
Cf. Mark A. Lemley,Rational Ignorance at the Patent Offj@5 Nw. U. L. Rev. 1495 (2001).
178 See supraote137.
179 The Berne Convention does not define the originality or creatiegyired for copyright,
and certainly does not cap it at a particular le®#rne Convention for the Protection of ltdey
and Artistic Works, Sept. 9, 1886, 102 Stat. 2853, 1161 U.N.T.S. 31 [hereinafter Berne

wor kos

def

t ext

| ow

ned,

and

expect
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use Feist to frame a laclof-originality defense. Importantly, such a

defense is more likely to prevail where thegmrted infringer provides

a rich factual record that strongly demsot r at es t he defensebs ¢
premsed t h e purported copyright owner 6s expr
pedestrian, conventional, and odaws for its genre and time that, much

like the white pages, it istlally unoriginal.180 Courts will often benefit,

no doubt, from expert testimony about routicenventional expression

embodied in phblicly available work&?! in the genre at a given time,

and how the purportedly protectable work departs from those
conventions Wi t h t he partiesd hel p, courts can
target aiverdktansd rcam its genreds typical wWor
tough quetions on a thick factacord182

Convention]; see DANIEL C.K. CHOW & EDWARD LEE, INTERNATIONAL INTELLECTUAL

PROPERTY. PROBLEMS, CASES AND MATERIALS1 30 (2006) (AOriginality is often t
the touchstone of copyright regeinents, although curiously it is not expressly mentioned in

either TRIPs or theeBdoase Cefieent bofilvdeindesaBgrand arti
Convaition, supra a t art. 2(1), 1161 U. N.T. S. at 31, and dit is
must be classified as fulfilling the aiton of originality or creativity in order to fall within the

caegories of ppduct i on which are withinJALhSERIBNG Ope oOf the Conve
WORLD COPYRIGHT LAW § 7.06, at 337 (3d ed. 2008). Berne also states thatilztiops are

protectabl e, so long as they fAcdheswedaarnde i ntell ectual C
arrangement o f Berheh @onventionsopnat ae antt 2¢5), 161 U.N.T.S. at 34.

I ndeed, at mo st Berne rul es out otechtios, tha seey o f a fAsweat of
standard the Supreme Cougected inFeist See Daniel J. GervaisThe Compatibility of the

ASkill and Labour o Or i gi meehtiontand tHe tTRIPsdAgreechentvi t h t he Ber ne

26 EUR. INTELL. PROP. REV. 7 5, 80 (2004) (A[ T] he text and drafting h
Convention nequivocally demonisate that the property test of originality is that the work must
embody an aut hor &My suggestoa thatwe demang ondreatmady is, of
course, plainly in keeping with the idea that we demand some creativity (rather thaé aene)
Feistholds, and Berne article 2(5) implies. Like Berne,Algeeement on Trade Related Aspects
of Intellectual Property Rights (TRIPS)ovides no definition of origality or creativity for
determining copyright eligibility. Agreement on TraddRelated Aspds of Intellectual Property
Rights, Apr. 15, 1994, Marrakesh AgreemestaBlishing the World Trade Organization, Annex
1C, 108 Stat. 4809, 1869 U.N.T.S. 299TRIPS article 10(2), on comptions, simply
incorporates Berne article 2(5)d. art. 10(2), 869 U.N.T.S. at 304. (Ditto for article 5 of the
World Intellectual Property Organizatid®opyright Treaty,Apr. 12, 1997, S. Treaty Doc. No.
10517, 2186 U.N.T.S. 152 More generally, TRIPS article 9(Ijcorporates Berne articles2il
wholesale. Agreement on Trad®elated Apects of Intellectual Property Rightsupra at art.
9(1), 1869 U.N.T.S. at 304.

180 Common experience in the phebeok world of 1991 helped the Justices see the
originality prdblem in theFeist case more readily; in most domaitise accused infringer will
face a much steeper factual climb to desimate fatal unorigality to a busy judge unfamiliar
with the genre in question.

181 Cf. 35 U.S.C. § 102 (2006) (establishing categories of prior art that are ussdlish a
basline state of the art for purposes of the nonobviousness inquigripe in §103).

182pr of essor Maalientedappioach  &air usestrikes the same note:

There is skepticism in some quarters about the competence of the judiciary to identify
and interpret social practices meaningfully. Courts certainly could do a better job of
this than they have done in the past. But the admonition that this is not a judicial
function is off the mark; weakness in decision making arises not because judges are
institutionally incapable of identifying and interpirgg social practices, and in any
event, judges ordinarily ought not to be asked to do so without help. The investigation






